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Claims 2-12,17-21 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Cremer( 4109024). 

Cremer discloses a process of making a dough with a binder comprising an a 
cold-water dispersible starch. Dehydrated potatoes and binder are combined with water 
to produce a dough. The dough is formed into pieces and fried. The binder gives a 
better handling properties to the potato pieces; they have greater mechanical strength 
and can be handled with less breakage between the formation of the piece and frying. 
The cold-water dispersible starch is made from starch of ordinary amylose content by 
drying an aqueous slurry or paste on steam-heated rolls or in a spray-dryer. One of the 
starch that can be used in potato starch that is dried on a drum dryer, (see column 2 
lines 35-42, col. 4 lines 25-50 and example 1). 

The properties disclosed in 2-4, 8-9, 11-12 ,17-18 and 20 are inherent in the 
Cremer product because the product is a dough which contains an amylose containing 
starch and the starch is obtained from potato. With respect to the steps of claim 1 1 , 
Cremer discloses forming a slurry or paste on steam-heated rolls ; this cooks and dries 
the starch. The starch can also be prepared on a drum dryer which cooks and dries the 
starch slurry. The amylose-containing starch is incorporated into the dough. The 
pieces prepared from the dough are fried which meet the limitation of claim 7. The 
dough as set forth in example 1 does not contain any fat; thus, it is a low fat dough 
which meets the limitation of claim 21 . 

Claims 8-10, 17-19 rejected under 35 U.S.C. 102(b) as being anticipated by 
Mitchell et al. 
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Mitchell et al disclose a modified starch. The starch is prepared from 
ungelatinized starch such as potato starch, tapioca starch etc.. The starch is prepared 
by forming a slurry and the slurry is heated and dried simultaneously in a drum dryer. 

The properties claimed are inherent in the Mitchell et al product because the 
starch is prepared from the same source of starch as claimed and it is prepared by 
drum drying a slurry which is the same process disclosed in the specification to prepare 
the claimed starch. The limitation of the starch being used as dough binder or for use in 
baked or fried food product is an intended use of the product. Since the starch is the 
same, it is inherent that the starch can have the same intended use. 

Claims 13-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Cremer in view of Michell et al. 

Mitchell et al discloses a process for preparing a pregelatinized modified starch. 
The starch is prepared using drum drying. Mitchell et al teach the parameters used to 
prepare the starch using drum drying and the solid level used in drum drying ( see col. 1 
line 65 through col. 2 line 1, col. 2 line 60 through col. 3 line 12). 

Cremer does not disclose the solvent is water, the pH, the concentration and 
grinding into particles. 

Cremer discloses forming a slurry. It would have been obvious to mix the starch 
with water to form a slurry because water is commonly used to disperse the starch. As 
to the pH and concentration, Cremer teaches drum drying is used; it would have been 
obvious to one skilled in the to use the drum drying parameters as taught by Mitchell et 
al to prepare the starch to use in the Cremer process. It would also have been obvious 
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to grind the starch as taught by Cremer so that the starch is in the size sufficient to use 
as binder in the dough. 

In the response filed 5/6/04, applicant argues the only reference to the base 
starch used for the amylose containing component is maize and Cremer only teaches 
gelatinizing the cold water dispersible component on the roll and the amylose containing 
starch component of the binder gelatinizes when the potato product is fried. This 
argument is not persuasive. Applicant does not take into consideration the position 
taken in the rejection. The rejection points out that the cold water dispersible starch is 
the amylose containing starch because the starch contains 15-30% amylose and the 
starch is obtained by drying an aqueous slurry or paste on steam-heated rolls or in a 
spray drier; potato starch can be used. Applicant's attention is directed to column 4 
lines 25-44). The claims do not exclude additional starch. Applicant states Cremer 
teaches adding water in an amount such that the weight ratio is in a range 1.7:1 to 2.2:1 
and that Cremer discloses too much water makes the extruded pieces thin and weak 
and too little water makes extrusion difficult. Applicant argues this disclosure implies 
that the properties of the binder are not sufficient to provide binding properties in low 
water dough. This argument is not persuasive because it is a speculation. Cremer 
does not disclose the binder is not sufficient and applicant does not have any evidence 
to show that the binder is not sufficient. Furthermore, the argument is not 
commensurate in scope with the claims because there is nothing in the claims about 
water content or low moisture dough or high moisture dough. Applicant argues one 
skilled in the art would not expect an extruded, high moisture dough product to have the 
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same physical properties as the dough and dough binder of the present invention. This 
argument is not supported by factual evidence. The claimed dough product requires the 
inclusion of an amylose-containing starch; the dough disclosed by Cremer contains an 
amylose-containing starch. Furthermore, the starch is treated in the same way as the 
claimed starch as disclosed in the specification; thus, it is inherent the dough and starch 
have the same properties as claimed. This standard is not based on probabilities or 
possibilities because Cremer discloses the same product containing the same starch. If 
applicant contends the properties are not inherent, the burden of proof is shifted to 
applicant to show that the properties are not inherent. 

With respect to the Mitchell reference, applicant argues Mitchell does not teach 
or suggest the use of its starches in dough and further Mitchell teaches that any type of 
base starch can be used, with tapioca being claimed. Applicant states tapioca starch 
does not fall within the claimed parameters. This argument is not persuasive. The use 
of the starch in dough is an intended use and does not determine the patentability of the 
product. Furthermore, the starch of Mitchell is the same as claimed; thus, it is inherent 
that it can have the same use. While Mitchell et al disclose tapioca starch, they also 
disclose other starches, including potato starch. A preferred embodiment of the 
disclosure is not the only embodiment of the disclosure. Mitchell et al do not disclose 
any where that only tapioca can be used and claim 16 of the patent recites potato 
starch. 

Applicant's arguments filed 5/6/04 have been fully considered but they are not 
persuasive. 
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THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lien T Tran whose telephone number is 571-272-1408. 
The examiner can normally be reached on Tuesday, Wednesday and Friday. 

The fax phone number for the organization where this application or proceeding 
is assigned is 703-872-9306. 



Application/Control Number: 09/882,123 
Art Unit: 1761 



Page 7 



Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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